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We previously published articles in respect of the case of Singh and another v Mount
Edgecombe Country Club Estate Management Association 2 (RF) NPC and others
[2016] JOL 35169 (KZD) (the “First Case”) discussing amongst others the legality and
enforceability of certain estate rules as well as a second article discussing the ruling of
the High Court appeal case of Singh and another v Mount Edgecombe Country Club
Estate Management Association Two (RF) (NPC) and others [2017] JOL 39258 (KZP) as
heard in August 2017 (the “High Court Appeal Case”).

While the general principle remains that “restrictions imposed by the rules are private
ones, entered into voluntarily when electing to buy in the estate”, such rules are
governed by the principles of contract and if contrary to public policy such rules will be
unenforceable.

In the High Court Appeal Case the Mount Edgecombe Country Club Estate Management
Association Two (RF) (NPC) (the “Association”) had conceded that the roads within the
estate were public roads and as such the court did not make a ruling in this regard but
proceeded on the assumption that such roads were in fact public roads. Based on such
assumption the Court in the High Court Appeal case ruled that there are inherent
dangers in such a dual system, one contractual and one according to public law. The
result of giving effect to such contractual arrangement is that it requires a court to
recognise and promote a regime of rules which have not been sanctioned by the
authorities concerned. As such the High Court Appeal case ruled that the speed limit
restrictions and fines imposed in terms of the rules were invalid.

The Association then appealed the matter to the Supreme Court of Appeal in Mount
Edgecombe Country Club Estate Management Association Il (RF) NPC v Singh & others
(8323/2018) [2019] ZASCA 30 (28 March 2019) (the “Supreme Court Case”). In the
Supreme Court case they argued that the roads within the estate were not public roads.

The Supreme Court considered the definition of “public road” as defined in the National
Road Traffic Act 93 of 1996, which reads as follows:

‘any road, street or thoroughfare or any other place (whether a thoroughfare or not)
which is commonly used by the public or any section thereof or to which the public or
any section thereof has a right of access".
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The Supreme Court of Appeal stated that at the inception of the estate, the roads within
the estate were private roads. This fact never changed. The roads did not thereafter
acquire the character of public roads. The estate is enclosed by a two met meter high
palisade fence, which is topped with electrified security wiring. All ingress and egress to
the estate is strictly controlled. Gated access points are controlled by security guards.
Visitors are required to provide the guards with an access code to gain entry to the
estate and residents gained entry through the use of biometrics.

The public, so it was held, must be the general public, not the special class of members
of the public who have occasion for business or social purposes to go to the estate and
the use of the roads by the public must be more than mere casual or isolated use.

The Supreme Court of Appeal further noted that ‘[wjhilst it is correct that some
members of the public (or persons other than those residing in the estate) are permitted
to enter the estate, there is no right on the part of the general public or any section
thereof to traverse the roads’.

The Supreme Court of Appeal noted that when residents within the estate chose to
purchase property within the estate and become members of the Association, they
agreed to be bound by its rules. The relationship between the Association and the
respondents is thus contractual in nature.

It was further noted that imposing a lower speed limit within the estate than that
prescribed by national legislation does not go beyond promoting, advancing and
protecting the interests of the respondent’s members and is not unreasonable.

Conclusion

Estate rules generally and in particular those governing speed limits and the associated
fines are governed by and are based on the principles of contract. In the absence of
such rules being against public policy, and further provided that the roads within an
estate do not fall within the definition of public roads as defined above, then are an
estate may in terms of its rules impose lower speed limits and may impose fines for a
failure to comply with such rules.
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