&sh DYKES VAN HEERDEN
ATTORNEYS AND CONVEYANCERS

NATIONAL ENVIRONMENTAL MANAGEMENT: BIODIVERSITY ACT (ACT
10 OF 2004)

The National Environmental Management: Biodiversity Act 2004 (Act No 10 of 2004)
(The “Act”) provides for the management and conservation of South Africa’s biodiversity
and the establishment of a National Biodiversity Institute for the implementation of the
Act. In terms of Section 70(1) of the Act, the Minister must publish a national list, and
the MEC may publish a provincial list of invasive species for which restricted activities
apply. A person may not carry out restricted activities involving a specimen of alien
species on such list without a permitissued in terms of Chapter 7 of the Act, which
shall only be issued after the prescribed assessment of risks and potential impact on
biodiversity is carried out. Restricted activities include amongst others importing,
having in possession, conveying, moving or translocation, and acquiring or disposing of
a listed invasive species.

The Regulations to the Act as well as the list of invasive species were both published on
1 August 2014 and the Regulations came into force on 1 October 2014. Of particular
interest to property owners is Section 29 of the Regulations that deals with the sale or
transfer of alien and listed invasive species. In terms of subsection 1, if a permit holder
sells a specimen of an alien or listed invasive species or the property where itis under
its control, the new owner must apply for a permit under Chapter 7 of the Act, which
shall in terms of subsection (2) be subject to the same conditions as the previous
permit holder unless specific circumstances requires a revision of the permit
conditions. Subsection (3) requires that: “The Seller of an immovable property must,
prior to the conclusion of the relevant sale agreement, notify the purchaser of such
immovable property in writing of the presence of listed invasive species on that
property”. Persons contravening or not complying with the Regulations are guilty of an
offence and if convicted liable for a fine not exceeding five million rand for a first offence
and ten million rand for a second offence, or imprisonment for a period not exceeding
10 years, or both a fine and imprisonment. We therefore suggest that the following
clause be inserted in Deeds of Sale of immovable property to adhere to the
requirements of the Act:

The parties agree that the Seller has complied with his/her obligations in terms of
Section 29(3) of the Regulations of the National Environmental Management:
Biodiversity Act 2004 (Act No 10 of 2004) and particularly with regards to the disclosures
contained therein regarding the Alien and Invasive Species Lists 2014 published on the
website of the Department of Environmental Affairs www.environment.gov.za.
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Immovable property is not defined in the Act or the Regulations and will therefore
include sectional title properties. The question immediately arises whether the Seller of
a Sectional Title Unit has to disclose the presence of alien and listed invasive species
on the common property of such Sectional Title Scheme. One must remember that the
common property of a Sectional Title Scheme belongs to the Body Corporate and that
the Seller merely owns an undivided share in same allocated in terms of his/her
participation quota in the Scheme.
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The DVH group is a national group of attorney practices with offices situated in the
Western Cape, Gauteng, and Kwa Zulu Natal.

www.dvh.law.za or scan the QR to contact us.

This newsflash has been prepared for information purposes only and does not constitute legal advice, or a legal opinion, the
practical application of the provisions of this newsflash will vary depending on the facts of each case.
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